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Uses of Socilal Media

A Integral part of your communications strategy

A Connect with your customers/clients or field offices;
exchange ideas

A Sharing content allows you to reach new people
Inexpensively

AExpected in todayodos mar
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Using Social Media for
Recruitment

A Attract Employees i through FaceBook®
presence or advertising, LinkedIn® discussion
board or YouTube®

‘‘‘‘‘

* | A Engage i gather mformatlon from target
- employees for profiles

A Screen i look at profiles

%ﬁﬁ A Close the deal i welcome through conversations
- on social network
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Hiring & Social Networking

A In one survey by CareerBuilder.com, 45% of
participating employers said they use social
networking sites to research job candidates.

I Promotion

A Of this group, 35% rejected potential job
candidates because of content they found on
social media.

Source: CareerBuilder Survey dated August 19, 2009




jackson|lewls

Attorneys at Law

Information on the Web

A Largest growth not by teenagers
but by 25 to 54-year-olds
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Social NOTworking

A How many working hours are lost to social
networking?

A Facebook has over 300 million active users

A50% of Facebook users log on every day

A 22% of employees visit social networking sites 5 or
more times per week; many admit to logging in
while at work

A 75 million Twitter registered users

A Texting at Work
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What are You Likely to Find on a
Soclal Networking Site?

A Education History A Vacation Photos

A Work History A Party Photos

A Career Interests A Family Information

A Hobbies A Links to Profiles of Friends
A Favorite Music A Links to Blogs

A Favorite Movies A Political Views
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Key Challenges for Employers

Negligent hiring/supervision

Legal constraints on employee discipline
Discrimination/Harassment/Retaliation
Reputational harm to employees
Reputational harm to employers

Privacy pitfalls

o To o To o Do I

Personal Information, trade secrets or proprietary
Information
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Can an Employer Legally Decide Not to
Hire a Candidate Based on a Review of
Social Networking Sites?

A Yes, so long as the employer does not violate state or
o R federal discrimination laws, or other state statutes which
S D prohibit the use of certain kinds of information.

A There is no prohibition against using information that an
applicant places in the public domain. However, use of
protected demographic information such as, race,
gender, national origin, age, and pregnancy among
others, is prohibited in hiring decisions.

Risks?
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Negligent Hiring/Supervision

A An employer may be hel d
S & B wrongful acts if the employer knew or had reason to
know of the risk the employment created

=] i Doev.XYC Corp., N.J. Super. 122 (2005)(Court
o e found employer held employer had duty to
Investigate and respond in case of alleged
negligent supervision of employee who was
criminally charged with child pornography using
workplace computer)
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Social Networking and Discipline

A National Labor Relations Act- Section 7 of

the NLRA guarantees employees the right to

N s @rgdnization to form, join, or assist labor
R organizations, to bargain collectively through
g representatives of their own choosing, and to

SN engage in other concerted activities for

purpose of collective bargaining or other
mutual ait d or protect.

A Applies to both union and non-union
employees
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Social Networking & Discipline

A Recent case: NLRB filed a complaint after an
employee was fired for making disparaging remarks
about her boss. NLRB contended the statements
were protected concerted activity under labor laws.

.....

A Settlement: Company agreed to revise itsi o v e r |
b r oa @galicy on electronic communications and
agreed not to discipline employees for this type of
conduct and would not deny requests for

representation.

:;44 J‘& N I Separate Settlement for named individual
. _-‘.’_“ A Prior Cases
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A Some states have laws that prohibit employers
from considering off-duty conduct when making
adverse employment decisions

T About 9 st ates, have st a
di scriminationo | aws, w h
based on legal off-duty recreational behavior.

A An employer could arguably violate these laws by
terminating an employee after discovering from
social media that, for example, the employee was

drinking the night before.
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Legal Constraints on
Employee Discipline

A Expression of political opinions (e.g. New Jersey)

A Wrongful termination in violation of public policy
(arrests, convictions,
compensation history)

A Whistleblowing

A Potential discrimination/harassment/
retaliation claims
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Discrimination, Harassment
and Retaliation

AEmpl oyer viewing of app
Information on social networking/blogging site may
trigger protections of anti-discrimination laws.

A Sites may contain information regarding age, race,
national origin, disabilities, sexual orientation
religion and other protected characteristics
(Genetic or Medical Information).

A Difficult for employer to prove it did not rely upon
personal information.

A Even if not unlawful, risk of relying on inaccurate or
outdated information.

‘‘‘‘‘
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Discrimination, Harassment
and Retaliation

A Electronic communications A Knew or should have known

provide employees with an standard applies
opportunity for misuse and Blakely v. Continental
S SR can be used as evidence to Airlines, Inc., 164 N.J. 38
e = support a harassment or (2000)(Company has duty
‘ R discrimination claim to take effective measure to

stop har ass me
Me mber For umo
knew or should have known
harassment was taking
place)

A What about off-duty
conduct?
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Would You Hire/Retain Him as an
Employee?

THE ALLTIME OLYMPIAN MICHAEL PHELPS
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Reputational Harm to Employees

: ‘ A Defamation - Plaintiff must prove the defendant

published a false statement concerning the plaintiff
that tends to harm the p

Employer can be liable if the employee had
apparent authority to speak on its behalf T Beware
of personal references!!




